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Abstract ■ 

V^^- Examined here is the role of the courts as 

educational policy makers regarding church-state separation in the^ 
United States and Australia. The first part examines the relationship 
of the public schools to religion, both regarding the teaching of 
religion in the schools and compulsory education. It is noted that in 
spite <xf challenges, the Aurts have upheld "general" (rather than 
sectarian) religious teaching in Australian schools. The second part 
of the paper examines litigation concerning private schools in both 
countries, especially regarding government aid. It was found that in 
the United States, private school aid is tightly judicially policed, 
though vety limited aid is allowed. In Australia, however, state aid 
to private schools is mandated .by the legislature and unchallenged by 
the courts. Policy implications of the laws on church-state 
relationships are di^ussed, especially regarding the future of 
gavernment aid to private schools in both countries. It. is concluded 
that in the United States, legislation benef ittilig mainly the 
nonpublic sector is» unlikely to withstand judicial challenge, though 
aid might validly flow to the nonpublic sector when benefitting a 
broad class of beneficiaries and promoting public welfare. In 
Australia, private school aid, entrenched in tha platforms of all 
major political parties, is likely to continue to have considerable 
public support. (Author/JM) 
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Introduction . 

Npnpiiblic schools provide parents with an alternative form of 
edtication to that offered by governments and one which is in increasing 
demand, as Enrolment figures demonstrate, in both the^'United States of 
America and Australia. By far the majority of those schools is under 
the auspices of religious denominations and societies. * As such the 
schools and, therefore, the major source of alternative schooling stand 
in the shadow of provisions of the first amendment of the American 
constitution - Congress shall make no law respecting an eatablishroent of 
religion or prohibiting the free exercise thereof - and section 116 of 
the Australian constitution - The Commonwealth shall not make any law 
for establishing any religioi^^r ^or imposing any religious observance, 
or for prohibiting the free exercise of any religion - not to mention 
the various states' provisions in the U.S.A. and that of one state in 
Australia. Judicial interpretation of these provisions might be 
expected to in^lnge on the capacity of governments to encourage or 
restrain the development of this alternative education and raise, as it 
has, the question of church-estate relations. 

The church-state debate is not, however, restricted to the public 
knd nonpublic school arena. It goes to the heart of the public provision 
of education in both America and Australia, in that religious exercises 
andf religious instruction have been part o^ government school systems 
since their establishment. And again the judiciary has been involved 
in thia question in being asked to determine what is and what is not 
permissible in law. 

This paper examines the role of the courts as educational policy- 
makers with respect to the church-state debate in two partst first as it 
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affects what has gone on inside the pi4)lic system of education and,: 
secdnd, as it affects the existence of the nonpublic sector particularly 
in relation to government sxdjventiori. In so doing, onT.y passing 
reference is made to the historico-political context of the state-aid 
issue, which is a study of itself. What is dicussed, however, are the 
policy implications for governments and education administrators given 
the judicial decision^. 

The U.S. A. -Australia COTparison has been pursued in that, apart 
from any^^^hange of educational ideas between the two countries, the 
American constitution in general and the first amendment in particular 
were of considerable influence in shaping the Australian constitution 
and 4pction 116. While discussion of the relationship between these 
instruments will occur in what follows, one crucial difference should be 
noted at the outset. The Australian constitution contains no equivalent 
to the fourteenth amendment and its provision that 'no State shall make 
or enforce any law which shall abridge the privileges oi^ immunities of 
citiaens of the United States; nor shall any State deprive any person of 
life, liberty, or property, without due process of law; nor deny to any 
person within its jurisdictl/n the equal protection of the laws' despite 
an attempt to incorporate' such a provision.^ In Cantwe^Ll v. Connecticut 
the Supreme Couyt held not only that a law of congress in violation of 
the first amendment pfovisions on estblishment and free exercise was 

invalid, but also that the fourteenth amendment 'rendered the legislatures 

4 

of the states as incompetent as Congress to enact such laws' . In Australia, 
however, there is no provision which would enable the High Court to make a 
similar assertion about the laws of the states. ' Findings on section 116 
only have force with respect to laws of the national parliament. This 
distinction between the two consUtutions is of considerable inporliant in the 
church-State debate. . ^| 
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Religion and Schooling 

* * 

1. ProraOting religion in 'public schools 

The decision in Cantwell v. Connecticut placed the Supreme Court 
in ^rica in a position to determine, by its interpretation of. the first 
amen^^nt, arong other things the place of religion in public schools 
thoughbut the country - schools which were a states' responsibilJity. 
The run o^ cases - from McCollum^ to Schempp^ clearly established that the 
Court wili lipt entertain on-site encouragement of religion* either from 
outside religious groups or in such acts as Bible reading and praying. 
In the farmer case, a practice whidi enabled religious groups, through 
representatives apprjived ,by the superintendent of schools, to conduct 
classes in religion ii^^'chai^paign, Illinois, schools at a time within 
the stipulated compulsory* ^attendance requirement and from which there 

was ft ri^t of withdrawal wis held to be in violation of the first 

'.i 

aineni»ent. The Supreae Court maintained tha^ the practice complained 

Of was at variance with its declared principles that ^^ttrst amendment 

required a separation of church and state and the nee^^K the state to 

display a neutral attitude towards religion. 

I in the latter case, tJ^e statutory provision in Pennsylvania which 

recjuired verses to be read daily from the King James version of the Bible 

along with the saying of the Lord!s Ptayer, albeit on a voluntary basis, 

was deemed to have as, its purpose and primary effect the advance^nt of 

religion and was, therefore, in violation of the first amendment. 

So conprehensive were the majorities that it now has to be 

accepted that a reversal of opinion on the >establishment clause, as the 

7 

law now stands, is unlikely. The public schools^ formal role in the 

i! •' 

promotion of religion is, therefore, limited to the guidelines which may 

*■ 5 



be gleaned from Zorach v> felauson^ for of f-site rellgioM^ practices. In 
that qas^, the Supreme Court> {not without trmchant clriticisra of the . 
decision by the minori^ty) decide^ tt^at a released time program permitti^^ 
stu4^ts to. leave schools in New York City during compulsory sch66l 
hoursffyto attend/ on a v6l\xntary basis, religious ^nstruction provided Jsy 
representatives of those religions; was ^n<5t a violation of the first 
amendment.^ Such a program was not seien as being in advance* of religion 
nor as brea^uig the ^all between church and state. 

Befits have taken a different turn in Australia where legislative 

provision ahd jxidicial interpretations pc^e few obstacles to state pro- 

* 9 

motion 6f religion in public schools. In the most populous state, New 

South Wales, for example, the legislation prescribes how mi^ time will * 

be given to secular instruction and, in addition, for time to be allowed 

for 'special religious education' to be provided on site by visiting 

10 * 

clergy and authorized denominational representatives. Provision is 
made for parental objection to children attending such instruction and 
that objegtion itself is complete cause for the withdrawal of students^ 
for such classes in religious teaching. 

The rub, however, is in the definition of 'secular instruction* 
in the legislation. The relevant part of the section reads: 

In all schools under this act the teaching shall be strictly 
non-sectarian but the wo^rds 'secular instruction' shall be 
held to include general religious teaching as distinguished 
from dogmatical or polemical theology ...-^-^ 

Provision for similar state-abetted religious teaching in public schools 

appears in the education legislation in the remaining five states varying 

from this type of general provision to requirements that Bible lessons, 

13 

shall be taught, as pertains in Queensland. Nationwide, promotion of 
religious teaching is,i therefore, in force in Australia. 

Bie force of the New Soiath Wales provision was tested in that 

6 



state's Supreme Court by a parent with a child attending a public school, 
who objected to the religious activities in the school and claimed that, 
as a matter of statutory interpretation, 'general religious teaching' 
called for both teaching about Christianity and teaching about other 
religions. This case was of considerable importance in that it marked 
a rare resort to the judiciary on an educational matter. It should also 
be noted that the case marked something of a culmination in the running 
war between humanists and church persons on the question of religious 
education • general and special - in public schools. 

iJi Benjamin v. Downs the court held that general religious 
teaching meant teaching in the Christian religion and that the saving 
clause in the section was to prevent 'the beliefs of any one chutch 
being advanced over others, and to ensure a lowest common denominator 
for general religious teaching** . It was also decided that religious 
acts such as prayers and grace before liinch which were coniplained of 
here were activities within the formal school program and were, therefore^ 
part of the general religious instruction.^^ .Although only a single 
judge's decision this judicial iiif>riroatur seems to have laid to rest any 
doubts as to the force of the legislation and the con.tinued e of the 
state in promoting religious education in public schools. it is^ 
however, of effect in only one state althoutfh it might be persuasive 
elsev^ere. Also, it is a decision limited to the question of statutory 
interpretation since New South Wales has no constitutional provision of 
the first amendment type. Section 116 of the Commonwealth Qons^itution 
could not be called in aid since it only has force with respect to 
Coimonwealth lawls. Apart frcnn hewing for a different statutory interpre- 

— /7 

tation in the appeal courts, the plaintiff exhausted the limited options 
to chAllengihg the promotion of religion in public schools. 
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2, Compulsory edxacatlon laws and religious ccMmitment 

In both America and Australia the states' interest in requirincp 

coi^ulsory education may have to give way to parental interests involving 

religious cCOTnitment . In the former, in Wisconsin v. Yoder, the Supreme 

Court held that th^ interests of Amisb parents overrode that of the 

^ ♦ • - ■ - ... 

State of Wisconsin to the extent that prosecutions could not be maintained 

against parents who failed to conply with tSie compulsory education require- 
ments.^^ rhe case is limited in that the court noted that for the Amish 
religion and life were inseparable and that the children concerned had 
attended school until the successful completion of the eighth grade 
leaving them two yearf short of the compulsory attendance requirement. Ttie 
court was prepared to allow the state's interest to be overridden by that 

of parents but only in that the latter 's claims were rooted in religious 

* J. . ' " 

beliefs and of the sort known to the Amish - a condition which would not 

apply # for example, to persons simply pleading an alternate life style. 
The court 4lso declined, in the majority opinion, to go to the question 
of the ccMnpeting rights of the child and the parent in that- that was not 
at issue in this case. Wisconsin v. Yoder does not, therefore, provide 
unduly wide scope for parents to assert their interests on religious , 
grounds over and against comf>ulsory education laws. 

Given the absence of case law on the question in Australia, re- 
course can pnly be had to statutory provisions. While there are some, 

18 

such as section ^ of the Western Ausli^lian Education Act, which allow 
parents to withdraw children on 'set days to attend religious observances 
of the religious body to which the parents belong, the main provision is 
that which allows p^r^ts to sutenit as a lawful, excuse for non-attendance 
at a public school that regular and efficient instruction is being 
provided at, home or elsewhere. Whether such instruction is being offered 



is \jsually determined by the state and in terms of the type of curriculxixn 

offered in public schools and at standards coxnparable with those schools. 

The statutory provisions in Australia, therefore, provide alternatives 

which may, given the limitations in YOder v. Wisconsin , provide more 

latitutde to parents than that existing in America. But without that 

alternative regular and efficient instruction there are no grounds for 

parental interests to override those of the state since one is confronted 

again with the lack of constitutional provisions akin to that of the first 

amendment except in the state of Tasmania where there is a free exercise 

19 

ptov^ion but one which has never been tested in this regard. 

11 

State-Aid to Nonpublic Sctpols 

♦ ■ ^ 

This treatment of state-aid to nonpublic schools comprises first 
an overview of the nonpublic school sector followed by a review of the 
opposition to state-raid in the United States, an outline of the movement 
to. state-aid in Australia, and an analysis of the legal aspects of the 
national differences. , ^ 

1. Hie nonpublic sector 

As an introduction to the question of state-aid, reference is 

made to the constituent^ of the nonpublic sector in America and Australia,, 

the formal legal bases of that sector and the state-aid now obtaining' In 
20 

both countries. 

Figures available in the U.S.A. indicate that some 10 percent of 
the school population is enrolled in the nonpublic sector witji considerably 
hi^er proportions of such students enrolled in the larger cities headed 
by Buffalo, Chicago, and New Orleans with percentages of 33.$,. 27*1 and 

9 
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27.2 respectively.^^ Australian figures shew that 20 percent of school-age 

children attend nonpublic schools with a sli^tly loiter percentage in^ 

primary (elementary) schools but rising to 25 percent of high school 

stude^. There is no feasy answer to the question as to the difference 

in the nuHtoers in the two countries.- The historical traditipns and early 

eophases of the two nations may be significant factors. It is possible 

that the confidence 'expressed by Americans in the public schools in one 

study does not have its parallel in Australia where, in some states, it 

' 23 

appears that public confidence in state schools has waned. Ihere is 
Mso the possibility that* in Australia, given the Markedly lower retention 
rates of students to the twelfth year, the nonpidlLic schools are perceived 
by parents as a wrthwhile investitent in terms if job opportunities for 
school-leavers. As elusive as the reasons ar^given the lack of research, 
the facts are plain. 

There is common ground between the bfo countries in that Roman 
catholic schools predominate in the nonpublic sector but there is a less 
high proportion of Lutheran and Jewish schools in Australia than in 
America.^ While there is a sprinkling of other denominational schools 
in both countries, the proportion of nonaffiliated schools in the U.S.A. . 
is considerably greater and assumss quite high proportions in some, 
particularly the southern, states. These denominationally nonaffiliated 
schools vrtiich quite obviously fall outside the profile of the sectarian 

0 • 

school as defined in uyquist , .escape the problems of the establislynent 
clause as far as state-aid at the federal level is concerned but may still 
fall foul of state legislation^ In Massachusetts, for exaipple^ A rtic le 
of Amendment XVIIl, section 2, stipulates no state-aid unless schools are 
publicly owned and under public control. 

Intern© of the composition of nonpublic schools, the range in 
size in America tfl larger than that in Australia, varying from quite a 

. ' 10 . 
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low nmtoer to as many as more titan two thousand. The upper and lower 
lindts wQtild be nore contracted in Austredia, with the most common size 
of 9chool in both countries being in the 150-400 range. A connnon problem 
in both countries has been the need for Catholic schools 'to enploy raore 
lay teachers and for the need jEor upgrading qualifications among teachers. 
The students appear to be drawn from a wider range of socio-economic bacTc- 
• grounds than is sometimBS thought. The range of wealth varies considerably 
in each country with both having their Andovers and Melbourne Grammars on 
the one hand and the somewhat inpoverished Catholic Parish schools on the 
other. • ^• 

Both countries have elites among the private schools - groups 

* 27 
of schools identifiable by associations and jealous of it. Such schools 

have traditionally been single-sex schools and have tended to concentrate 

on secondary education although some have moved towards coeducation and 

' primary education. Boarding facilities' have been part of the fabric 'of 

thes^ schools although such a provisiJ^n is not exclusive to them. Some 

of the remaining nonpublic schools may have similar characteristics but ^ 

the dominant nuntoer coi^rises the Catholic primary coeducational day 

school » 

There also appears to be common ground in America and Australia 

in terms of the student base of the nonpublic sector* Reasons for 

attending such schools range from old-boy networks, to religious conviction # 

to ethnic commitment, to the satisfaction of the ambitibns of parents, to 

those seeking a viable alternative to the public system whether for 

educational or political^ ideological or practical reasons or a mixture 

« 

thereof. 

As to tlie role of the nonpublic schools in society, opinions 
r^ge across a wide spectrum in both countries, exponents of state-aid 



r . 11 



- 10'- 




o 

ERIC 



tend to concentrate on the alleged elitism o^ these schools and .^heir 

■ 

disservice of social divisiveness. Proponent are usually unabashed by .4^ 

^ 4 / ^ 

the fonasr charge and counter the latlter b|-pointing to the service to 
the commity of such schools at least ii/ terms/bf alleviating the demand 
on the public purse and in providing in^viduals with alternatives in 
schooling. . • >^ 

i 

Legal foundations of th^ nonpublic sector ^ 

A nonpublic sectarian educational sector has been guaranteed a 

'f 29 • ■ • 

place in American education by thepeciaion in Pietce. In that case an > 

Oregon statute which required parj^nts to send their ct^ldren oniy to^puBlic 

schools was held to be in violat^^on of the fourteenth amendment' in that a . 

religious order and a military^ academy were deprived of property without 

due process of the law, the property here being'^tied to the loss of 

studeilts which flowed from the enforcement of the law. The statute was 

also seen to Be an unreasonable interference 'with the liberty of parents 

and guardians to direct the i^bringing and education of children under 

their control' . Although Pierce was decided on the basis of doctrine 

with respect to due process no longer in vogue in the Suprepe Cq^rt, the 

case remains precedent; for asserting that whilst state control of education 

remains undisputed, state monopoly is anathema. It also suggests a right 

in parents to deten#ie which schools their children shall attend • an 

I ■ 31 
assertion which siW uncomfortably beside the decision in Rodriguez in 

fl" ' 

which the Court ^<^ided that education was not a fundamjsntal interest. 

?i ' * ' - ," 

unclear as the ri^^t to educate or not to educate may be, the Amaricah sit- 
uation is one in which the existence of the nonpublic 's'ector is ^^uaranteed. 

In Auslyralia, however, noting again the absence of equivalents of 
the fourteenth or other amendments, the ri>npublic sector exists ft^the 
pleasure of legislatures which could, by their fiat and with constitutional 
iijpunity, ni^uire all children to attend public schools or, for that matter, 

/ 12 



nonpublic schools. Such laws in the states woul4 not violate constitutional 

provisions except insofar "as a connection could be made with siuch l^s and 

tii©-.ri^t to free exercise of religion in the state .of Tasmania. Also ^ 

abinnonwealth laws for its territories would be subject to section 116. 

The only other likely intervention by the courts would be by way of actiqae 

xet^uirin^ interpretation of statutory provisions. The lack of a judicial 

gxiarantee for a nonpublic school sector is of little ploinent in that 

political realism is guarantee . enouc^ for continuation of the -two sectors 

in Australia. What is of inte:^fest in that country and in America, however, 

is the means by which the non^^lic sector can be publicly regulated. 

In the fifty-six state systems in the two coxmtries, the range of 

•bntrol is wide. On the one hancj, qxiite liberal provisions pertain in 

some cases. South Australia, for example, inposes no state regulative 

restraints on the nor^ublic school sector and in New York state fegistra- 

tion is required of private schools, which term, by definition, does not 

"... ' ' ' . . . 33- 

include schools under the avispices of an 'established religious group*. > 

On the other hand, there ds quite strict legislative control of the non- ^ 

public sector in's^ jurisdictions and this is more representative of the 

position in most states. Under Massachusetts law, .for example^ compulsory 

, attendance is required at a public school 'or some other day school 

approved by the school committee • . Further, approval shall be given in 

that the studies required by law are taught and that instruction 'equals 

in thoroughness and effici^^ in the progrei^s made therein that in 



' 35 - . . 

the public schools in the same town* . - A somewhat comparable position 

obtains in Western Australia as in^st of the Australian states. Ihere 

a 'reasonable excuse' to a charge of not causing a child to attend school 

■. "\ * 

36 

is that the child is attending an efficient school. Persons operating 
nongovernment schools are required to seek registration of ^ school, 
which shall be granted if 'fourid to efficient [by the Minister or his 

..•^ 13 . 
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npndnated superintendent] as to the instriiction given' a slightly less 

■37 

rigorous test than that required in Massacdiusetts . Registered schools 
may be inspected and removed from the register of efficient schools when 
found not to be efficient."'® 'flie' major difference between Massachusetts 
and Western Australia and one reflecting the 'natioijal differences is that 
while legislation in the former lives in the -shadow of Pierce there is no 
similau; judicial overaurching in the latter. 

State-aid aissistance to the nonpviblic Sector | 
Statb-aid to nongovernment schools is a matter of fact in America 
and Austialia - limited in the former, much l^ss trammelled in the latter. 
While it is difficult to determine a dollar figure for state-aid to the 
nonpublic schools in the IMi ted States from federal and state sources, 
the forms of assistance can be * documented . These include state-aid ^ahich 
is availa^e as part of a general benefit available to all children as 
with transportation to and from school, textbook su?>plies limited to the 
needs of secular teaching, and general services in aid of the health and 
safety Of students. Less wealthy students are the particular recipients ^ 
under categorical federal grants as provided under Titles I and IV of 
the Elementary and Secondary Education Act as amended, while other 
disadvantaged students such as the handicapped and those hel<i to be in 
need of bilingual education receive assii|tance under the apt and other, 
federal and state legislations "The state-a;i4 provided, while of not 
inconsiderable financial dimensions, does(^ot normally assist in the 
amelioration of costs central to school bud^et^ such as staffing and 

capital costs. ^ 

In Australia, in addition to the si?>port given to meet special 
needs, state-aid to the nonpublic sector , is* calculated in terms of general 
educational costs.' In 1979, for example, the federal government alone 
expected to pay $2/1 million in state-aid. The amounts paid ranged from 

14 - 
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$^146 to S305 for each pupil in a primary school and from $217 to $454 for 

high school students. lather with the states' subventions which are 

expected to be in general of equal proportion, governments aim to provide 

private schools with 40 percent of the cost of providing public education 

for a chifd in the respective category anjj that' figure is exceeded in a 

considerable number of cases, especially where small catholic parochial 
J 

schools are concerned. _ . 

Against this backdrop of somewhat limited state-aid judicially 
policed in America, and geiierous and legislatively entrenched state-aid 
in Aiistralia, the developments in each will be explored. 
2. Close checking state-aid in the United States of America 

Amendments to federal and state constitutions mark the formal 
declaration of the majority of the American people that state-aid may 
not be made ava^fclable to the nonpublic school sector. The first amendment 
now blankets the -federal system with its no establishment provision. In 
addition, nost states ^Iso have constitutional prohibitions against state- 
aid as, for exanple, in Article IX of the New York state constxtution 
not. that such safeguards automatically preeni)t atteirpts even in legislatures 
to provide state-aid.'*^ But on the othfer side are the ever alert opponents 
Qf state-aid ?md gj^rdians of constitutional provisions - bodies guch as 
the organizations for Public Funds for Public Schools in New Jersey and the 
Committee for Public Education and Religious Liberty in New York - whose 
names dot the cases. Proponents of state-aid face tough odds in confron- 
tation with an opposition which j^cludes leerislatiires and the judiciary 
as well as particular lobby groups and a general public opposition to. 

state-Vid, whirfi is to be distinguished from the establishment per se of 

V 42 . 

nonpublic schools, which has had public acceptance. 

Nonetheless, some advantages have been gained. Si^Dporters of 
' state-aid have benefitted from a number of decisions relating to programs 

15 ^ 
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mentioned abov^. These decisions include that in EveAo^i^ in which the 
Si5>reiiiB Ooiirt held valid the provision out of the public purse for 
transportation of children attending nonpublic schools. That Evej 
wll settled is indicated by the^ Stfloreme Ooiirt in its decision summarily 
to affirm a lower court finding that a Pennsylvania statute requiring, 
amDng other things, that school districts provide transport for students 
attending certain private nonprofit schools was valid. Another fairly 

settled issue which also went in favor of ^e nonpublic sector arises 

45 J 46 • • 

from the run of cases from Cochran to Wblroan in which the provision 

of secular textbooks to students in nonpublic schools was held not to be 
in violation of the establishment provision. The latter case slightly 
lessened the pressure on the biidgets of the nonpbblic sector by making 
available to those schools publicly provided services^^uch as diagnostic, 
speech, hearing and psychological tests, and therapeutic and guidance 
services. An earlier decision providing further benefits to the private 
sector came in Walz^ ^ in which the challenge to^ legislation enabling 
gifts to religious schools to be allowed as tax deductions was 
unsuccessful. ' ^ 

On the debit side, however, the Sx^reroe Court has ruled out ♦ 
several attempts to widen the application of state-aid, varying from 
services to schools to direct benefits to the tas^ayer-parents of' the - 
chijfrren in those schools. The line was drawn in Wolman , for exair5)le, 
at the sii)ply from public resources of instruction Equipment and material 
and field trip transportation and services to nonpubUfc^school students. 
Major reversals were suffered by the pro state-aid lobby in decisions 
affecting teachers' salaries and building maintenance. In Lemon v. 
Kurtzmann^ ^ the co\irt held as being in violation of the first amendment 
a Pennsylvania statute providing for the ude-tyt~pjtf»lic funds in support 
of the'^saiaries of teadiers in nonpublic schopls even ttough, limi)ted to 



teaching of or in secular subjects. Ihe rebu^^to public aid for building 

^ ' ' '49 

maintenance and repair came two years later in Nyguist . In addition, the 

decision in that case put paid to attenpts to provide cash benefits to the 

parents of non-public school students by means of tax credits,^ a decision 

reinforced by the decision of the court summarily to affirm a lower court 

decision which found unconstitutional a New Jersey income tax law ^hich 

provided for deductions for expenses incurred in the education of children 

at parochial schools. ^° st^te-ai^roponents have, therefore, had a 

chequered career before the judiciary with considerably severe reversals 

in their attempts to broaden the. base for the provision of state-aid. 

3. - From proscription to impriroaturt the Australia n reversal 

•Bhe legislature outlaws, the legislature restores: that is the 

story of state-aid in Australia. The Judiciary, so prominent in the 

U.S.A., has yet to bring down a first decision on the state-aid question 

Which has remained, therefore, one for governments and parliaments to 

detenr^e . ' * >. 

At the turn of the century the states in the new federationV^ 
all settled for centralised systems of education under a department of 
state in the traditional Westminster model. The free, compulsory and 
secular education acts were almost universally established and in force. 
While nonpublic education was permitted, state-aid was generally anathema. 
In Western Australia, for example, the statfe actually compensated the 
assisted schools to the tune of fifteen thousand pounds for appropriating 
the educational undertakings taken over in the public interest. The same 
legislation prohUiited the payment of public^ funds to nonpublic elementary 
schools. In keeping with the changing national mood, however, the 
Education Act was amended in 1955 to provide that • Notwithstanding anything 
to the contrary in the Assisted Schools Abolition Act, 1895, the Treasurer 
of the State shall ...'.^^ During the two gj^ades following, state-aid was 



extended to the provision of government publications and stationery to 

noi^ublic schools, assistance with interest payments for capital works, 

direct grants to sdiQols, payments to^jtiM^ntsfor textbook purchases 

and subsidies for the cons tructicfa of Rimming pools. This provision of^ 

confirehensive state-aid was in vog^S^nt all states. Given the lack of any 

establishment clause in any state constitution, no judicial ^allenge was 

possible and state-aid remained a deJision of the legislature. 

The federal government; too, became involved in state^aid even 

tiiough it had no .direct responsibility for school education in the states. 
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Some early support had been given by means of taxation concessions. 

It became more actively involved in the 1950s, first in its own territories 

when it assisted in the financing of loans for capital costs in nonpublic 

schools, and direcUy and nationally in school education in 1963 when 

Prime Minister Menzies promised, in opening his party's campaign for the ^ 

. imminent national election, assistance for science laboratory construction 

and scholarships for students, the' former directed to the nonpublic sectot, 
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the latter available to all students. The opposition Labor Party 
formally opposed to state-aid from 1957 changed its platform within a 
decade and, with its coming to power in 1972, continued and accelerated the 
federal govemxnent's involvement in stfi^te-aid. 

A huntoer of factors cont^ributed to the change in attitudes on 
state-aid. Not the least was the strong lobby mounted by Catholic 
parents' grpups, the influential voice of catholic leaders particularly 
those in ecclesiastical office and in the leadership of the Democratic 
Labor Party whose primarily catholic following kept non-Labor governments 
in office for many years in that preferences were allocated away from 
the Labor Party, the influence of leading citizens, not to mention the 
politicians themselves who were 'ol^ boys', the parlous fiscal condition 
of many nonpublic schools, and the readiness to break 'the rules by Labor 

IS 



politicians and school councils whose formal authorities were opposed to 
state-aid.^^ Altogether, the change was the result of a public pressure J 
which the political parties seemed to decide would lead to political 
suicide if ignorg^. 

4. Legal aspect^ of the national differences 

Particular interest in the divergent approaches to state-aid in 
America and Australia stems from the fact that an atteinpt was mad^ to ^ 
incorporate the first amendment in the Australian constitution for the . 
express purpose of preventing state" si5)port of nonpublic schools. The 
prime mover was A.I. Clark, attorney-general for Tastnania and a represen- 
tative of that colony at the first federal convention, who" was both a 
devotee of the American constitution and people, and an outspoken critic 
of state-aid. That his purpose has not been realised despite the 

A 

inclusion of section 116 in the Australian constitution is due to a 

'number of legal factors. 

First, the establishment wording of section 116 is similar to but 
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not idenUcal with that of the first funsndment. There is, therefore, 

considerable likelihood that Australian courts will interpret the section 
along different lines to those followfed by the Supreme Court in its 
^ dealings' with the first amendment. The phrase 'establishing anV religion', 
for exau^ile, lends itself to an interpretation based on the analogy of the 
establishing of the Church of England as tiie church in l^jj^aild and is 
.different from that suggested by the words 'an establish4nt of religion'. 
Laws in Australia could do much in si:5)port of religion, on this inter- 
pretation, before approximating anything like a law for establishing any 
religion. Like legislation in America and Australia on state-aid is liable 
to diffel-ent interpretatiotv in the courts simply because different words 
are at is^xie. 
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Second, there is in the Australian constitution, section 96 for 
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' which there is no parallel in the American 6onatitution . In a run of 
cases from 1926 until the present, the High Court, with the seal of 
\' the Pr/vy Council in one instance, has asserted that section 96 gives, 
the OoMionwealth a broad power with very few limitations, those of • 
inportance here are that.it is subject to section 116 and that it is . 
not a Regally coercive power.^° The states are .free to accept or 
:reject the grants made. 

The federal statutes enabling funds *) go to nonpub^ schools 
fT a"' *act. section 96 laws. Ihe States Grants SchoorTActs have V 
provided fbr payments to be made to the states on condition that they 
be paid to the public and nonpublic schools which may be sectarian or 

rionsectarian. and with other machinery con(^tions attached. The grants 
my be accepted or rejected by the states but if accepted the conditions 
niust be fulfilled. On the face, therefor?, the laws are section 96, 
■ 8ta1:utes.which are subject to section 116 but are not properly state-aid 
legislation per se . Section 96 appears.^ therefore, to impose an ' ' 

impenetrable buffer between the, federal legislation and the operation 
. of section 116 even if tha^: section were interpreted along Supreme Court 
lines. 

•mird. jit must be noted that were section 116 interpreted as the 
first amep&n^t is at present in the U.S.A.. judicial restraint placed 
.on the lise of public funds for nonpublic schools would apply >to federal 
law alone. On the one hand, the chequered gestation of section 116 
resulted in a provision "Ihe Cownwealth despite the fact that the 

provision appeared in a chapter headed "Ihe states'. On the other hand, 
failing a fburteenth amendment type provision, there are no judicial means* 
available of making an interpretation of section 116 which would rule out 
state-aid as far as states' laws were concerned. It follows that the 
state-aid laws of the states are almost totally immune from legal challenge, 
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Ihe* states have pleftary lawmaking powers subject, in particular, to 

* "* • 
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^sections 107 and 109 of the federal constitution, neither of which 

operates to restrain state-aid legislation. In addition, the provJLsion of 

general ric^ts is almost unknown in the states' constitutions and state-aid 

is under rto constraint from this quarter. Furthenrore, there is no ooinmon 

law reason for putting state-aid in jeopardy; Uius th^ door to judicial 

intervention as far as the states* s\J^>port of state-aid is concerned is 

firmly closed. » 

Mthough legal argument suggests that a challenge to legislation 

* . 

i^ich enables state^^aid to be made available to denominational schools is 
unlikely to succeed in the Hi^ Court, that reason alone may not have 
deterred challenges An the past. Another obstacle is thab-«*^^«btaii^ftg 
standing in the High Court. Th6 Cottrt gives standing to stlite attorneys-^ 
generar and persons particularly affected by legislation. Taxpayers have 

been held not to be ^particularly affected by the outcome of goverproents' 

• 64 ' 

disbursement of their indomev As the plaintiffs in the D.O.G.S . ca^e 

discovered, standing is not easily obtained and fiiture challengers to 

state«»aid mlight find it considerably .more^ifficult to obtain the necessary 

fiat from an attorney- general, given the states^ s\:^port foi;^ state-aid and 
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that af all the major political partifes. 

% 

The D.O.G.S . case is expected to be decided in favour of the 
government and by a handsome majority thus, providing foar the cohtinxiance 
of state-aid in Australia. Ifhat decision will be decided on constitutional 
groun<Sb but other matters bearing on policy should not be overlooked, 
niese include the fact that the federal govemmen^^as been making stated- 
aid available, at a cost of many millions of dollars to the public purse, 
for over fifteen years and a court now hearing the question may well be 
reticent to break with such long-*acci9pted political practice. In addition, 
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ortly^ one msnber of the present court, Mr. Justice Murphy, has e^ressed 
public opposition to state-aid, but' when a member of Parliainent and not 
as aJ^wJge. Further, most of the justices are products of the nonpublic 
schools. If there were a policy predisposition^ therefore, it is likely 
to be in sipport of statq-aid. Without giving undue force to these more 
minor considerations they, together with the weightier factors already 
discussed, clearly indicate the line of demarcation between American and 
Australian law and practice with respect to state-aid for nonpublic ^ 
schools. 

til 

Policy implications of the law on church -state relationships 

Public subvention for nonpublic church schools is sieverely 
constrained* in law in America while remaining largely unfettered in 
Australia - thus putting at risk in the U.S.A. the viability of the main 
altezinative to public schooling. In the former the restraint has come 
largely through judicial intervention in maintaining a church/state 
dichotomy as a matter of legal principle while in the latter the issue 
heu9 been (Voided in th^ legislature and the restraints which do exist are 
those of fiscal concern rathar than of political principle. The 
different outcomes in the two countries suggest' a ntmber of implications 
for education policymakers. Two of these raise questicms of the power 
base in the exercise of authority in general while the remainder * address 
questions of a more procedural kind. 

I 

The state-aid issue is inextricably tied to the interpretation 
o^ rights. The question for policymakers favouring government su^pport 
for the alternative education sector in America is whether attempts should 



be loade to strike at the root of the opposition to state-aid, the rights 

provisions, by, for example, restricting their operation as far as 

schooling is concerned. This has been done, in fact, in Australia in 

cases where govermnents bowed to, pressiire for legislation incorporating 

rights but exenpted it from operating ^in schools - as with^ the legislation 

in New South ^Wales and South Australia providing for the removal of sex 

discrimination in the industrial and social life o£ those communities. 

Whether the torturous path^ to constitutional amendment in the United 

Stat^ - %o diminish the force of the first amendment on education, for 

exanple - is a viable one i\|^open to question. But it J.s a means available 

to proponents of state-aid .to overconfe the present inqpasse just is in 

Australia educational policymakers need to be aware that constitutional 

amendment to include rights could well operate in favour of opponents of 

state-aid^ An exaiii>le of what may be done is provided by the attempt of 

Professor John E. Coons to have the constitution of California altered in 

1980 by the Educational Funding Initiative Constitutional Ai^adment so as 

to provide for family choice in e<4jacation and with funding which would 

have amounted in some cases to state-aid. Although unsuccessful in 

obtaining the requisite number of petitioners so as to have the matter 

go to the people,, the strong claims that the propnosal would have had 

popular support stiggest that this attenpt in particular and constitutional 
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amandment in gexprai are viable means for ixiiplementing policy changes. 

A second overarching policy consideration is that of the role of 
courts in education at all. While Australia still awaits its first 
decision on the question of state-aid and has only the one on the right 
to have religion enmeshed in schooling, compared with the hundreds of 
Itoierican cases, the principal question remains for review in both 
countries namely, whether non-majoritarian ^bodies should have the right 
to exercise what is political authority with respect to the s^tate-aid 
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qusstlan. The ideological base to this question is not merely a political 
one as to which ^ana of government ought to be exercising what power in a. 
democratic society. It is also a qXiestion of llle exercise of power in 
social temis whiciir as f«ur as education is concerned, 'may seH: student, 
parent and conimxnity at odds with each other and w|th government of 
whatever sort. Without even beginning to enumerate the issues wh^p^ are 
raised here, it is enough merely to suggest that if judicial authority 
is at issue from whatever source, policymakers need and can pass from 
the stage of ^^declamatory rhetoric about the power of the courts and their 

exercise of ittto one of exa^ning how those powers can be amended so as 

f : , 

to allow the fr«i passage of public policy - if state-aid is one such 

■ '\ • ♦ 

policy. After air)^l^idicial power has a legislative base, whether it 

be that of constitutional prt5vdt^!b?L^r statutory authoritsy. And that 

base may be varied if the people and/or^ tt^-^ggislature so determine. 

Ptocedural policy issues for govertf 

~ ">3^: ■ 

Ihe rol-0 of government in education is one unada^ challenge as " 
far as its regulatory control aspect is concerned from sev^^;b^ side§ 
particularly from apologists of the neo-classioal liberalisidA a]jbeit 



much more so in America than in Australia. WithcTut denigratiA|;^the 
influence of this voice, it seems tmlikeiy. that governments in el^er 
country will withdraw from the e<|ucation fielj^djfhd, inc^d, the 
establishment of a federal department of .education and the increasing * 
role of the state governments in funding education in the U.S.A. suggest 
a soundly entrenched and exp£mding role for government 'in the provisipn, 
of public education. Given the very different set of circuAistances ini*^ 



each country a© far as the role of government ir^ the norqoublic sector* 
is concerned, it is necessary to review poUcy * issues on a national basid. 

The question for policymakers in the U.S.A. given the present' 
judicial position on state-aid is the viability of a ^tate-aid push by 
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government. Is tha si«>port fo?9tate-aia one which governments can continue 
to ignore without fear of* reprisal at the polls? Gn'the other hand, if 
the demands are not representative of the people, is a public backlash to 
prograns for state aid of sufficient dimension as to make governments pause? 
In otiier words, the political viability of a program of state-aid is a prime 
consideration and requires more evidence than presently seems to b? available 
Thit viaijility dries not stand' alQne as aft issue in itself but fs complicated 
in the U.S.A. by issues primarily of discrimination particularly with respect 
to race and sex. Policy considerations, therefore, need go not merely to 
, the church/state debate but further to the social implications of state-aid 
subventions. 

Second, if governments maintain a policy of diversity and choice 

for schQol education and intend to make genuine choice possible by sub- 

venUon, the central questions for policymakers is how this is to b^ done 

given the barriers imposed by the Supreme Court. One approach i-B fo)f 

governments to press ahead with legislation providing state-aid and wait 

for actions to have the legislation quashed. Certainly there is rootn for 

some legislative manoeuvring as instanced by Senator Moynihan'a proposal 

Of 1979 to have legislation passed which %«>uld have allowed a form of 

statk-aid in that aid was to be made available to students at school^ 
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exempted under other law from taxation under the internal revenue co^e. 
His was an approach both challenging the Congress to make a declaratfon 
on state-aid with inilf^ cover ^rom the Supreme'court with its decision 
in Wal£^® which allowed legislation providing that gi^ to religio^js 
schools were tax deductible and opponents to annul the will of Congress. 

The success of such legislation and any other government initiatives^ 
to provide state-aid from the public purs* hangs on a reading of the Supreme 
Court's decisions and the likely future attitudes of its members. Assuming 
that the three-part test synthesised from previous decisions in lamon v. 



KuxJesmxax^ ^ remains, namely that, legislation im support of state-aid may 
witpst2and challenge if ^ ' • , ^ 

(a) it has a secular legislative purpose j , ' 

j ; , (b) its principal or primary effect is '.neither to mi 

I > a^ran^ nor inhibit religibai and 

i (c) it does not foster excessive gov^miaent entangleinent 

# I .with religion. ^ • 

the interpretation of the test by the judges suggests what type of legisla- 
tion might succeed in the future. ^ . . 

The .^strong advocates, but not unconditionally so. Of state-aid are 
Qhief Justice BUirger and Justices Rehnquist and White whose views on* 
futviro court 'decisions on state-aid are reflected In the hope ej^ressed 
by tjie Chief Justice in Meek v. Pittenger that the court will: 

came to a more jenlightened an<^ tcderant view of the . , ^ 
' First Amendnant*s guarantee of free exercise of religion^ 
thus* eliminating the denial 9f equal protection to • , 
children in Church-sponsored schools, and take a more 
. realistic view that carefully limited aid to children 
is not a s,tep toward establishing a state religion - at ^ 
least while this Court site.'^O 

The position of these justices, ^ich incorporates hints Xp ^ 
policymakers as to successful ' legislation ^as far as these thr*e rfe con- 
cerned^ may^ best be sunmarised again in the words of» Chief Justice Burger 
in Nyquist when in reviewing jaSt decisions he' asserted that the • 
Establishment clause does not forbid ^veniments, state or fedejAl, from 
enacting a program of general welfare under which benefits. are distributod 

to private individuals, even thou^ many of th"^e individuals may e;ec£^ 
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use those benefits In ways that "aid" instruction or worship . 

Hard line opposition to state-aid in the form of almost cdnstant 
rojectiorf of state-aid legislation can be ejqpected to continue from 
Justices Stevans, Marshall and Brennan. In their opinion almost any 
involvement of government and r«ligipn i^suapect and they have laid 
•trass on the politically divisive nattire of such legislation. 

26 ■' . ■ 



' There remains the 'swinging vote' of Justices PcJwell, Blackmun and 
Stewart who are prepared as per Justice Powell in Nyqi^t to assert on the 
one hand that 'an indirect and incidental effect beneficial to religious 
institutions has neyer been thought a sufficient defect to warrant the ' , 
invaUdatiok of a state law' and take into account, on 'the other, whether 
state^id 'carries grave po^ntial' for entanglement in the broader sense 
Qf continuing political strife over aid to religion' ."^^ If policyiiakers 
want to advance s'tat§^d, the delibejrations of this "groupir^ of justices 
will repay particular, a ttentioil. ' ^ 

' In summary, legislation which provides benefits which flow 

exclusively or in the tain to the nonpublic sector is unlikely 'to 
withstand dikllenge in the court?. Aid may validly^ flow to the nonpublic 
sectoii however, where it is incidental to the provision pf assistance to 
a broad class of beneficiaries and where there is an obvious public 
welfare motif. S^gesUve, as this conclusion might be of .th^ course of 
action open to policymakers i'ntent on prbvidi;ig state-aid, it also 
. introduces a further conplication if the future of state-aid in America is 
tied to changes in general methods of school funding, as it seems to be. 
Advocates of sUch changes on the grounds of the need for more parental 
choice in education mi^t, as Sugarman has suggested, be less likely to 
pursue their goals if advantages are to be reaped by denominational 
schools. Be that as it may, given the Supreme Court's decision in 
RDdrigue2, which has closed the door at least at present to claims that 
educatiort is a fundamental interest and, therefore, the possibility of 
having state-aid upheld on the grounds that the «qual protection provision 
""Enables the state to assist parents with children in nonpublic schools in 
the exercise of their rights in terms of the Pierce ^cision, the first 
amemteent pro'vl^s the hurdle to state-aid. Members of the Supreme Court 
hav« indicated how it miglTt be successfully jumped. If policymakers can 



^h©d tbelr nyc^ic attitudes to state-aid and cjoncentrate on aid to students 
state-aid could well follow* 

Folicyxnaking in advance of state-aid is much less constrained in 

■9 

Australia than in the U*S*A. in that the judicial arm of government has ^ 
not yet intervened to iiopose obstacles to its continuance. Hie immediate 
issues, ther^ore, relate to governments' capacities to ameliorate the 
demands of piroponents of state-aid for more support and those of its t 
of^onents for increased si:5>port for the public systems of education. 
At the natiotnal level, in particular, where government si:qpport for the 
nonpublic sector is most marked as by compeurison with its subvention to 
public schools (given the belief that the allocation of power in the 
Australian federal system repdses power with respect to education in the 
states whose responsibility public education, therefore, is), need isr 
greatest for an observable balance in conroitment to the vario\3s sectors . 
These problems faced by policymakers would undoubtedly have currency in 
the U.S.A. were governments there as unfettered in theii^^js^acity to * 
provide state-aid as their counterparts in Australia. , ^ 

To round off the situation in Australia, policymakers might be 
otherwise exercised were jiidicial opinion on the scope *of section 116 such 
as to prevent state-aid. Given the ^ilready mentioned ai>sence of a 
fourteenth amendment equivalent in the Australian constitution, an adverse 
decision on state-aid would only affect Commonwealth laws. Ttie stat^ 
would be* free to pontilnue with their state-aid programs. Federal advisors 
would ^ave several options^pen to them including 

(a) seeking a "constitutional amendment whicltr-glwn the 
propensity of Australians not to support such changes 
and the very socially devisive ^pature of the issue, 
would seem an unwise course of action and one only to 
be pursued as a last resort; 

(b) proceeding to xme other constitutional means such as 
the' benefits to sttidents provision*^* with due conoid*- ^ 
eration of the stand of the High Court in deciding against 
8tate«*aid^ and v 



making payments to the states' in such a way as to^ 
overcome jxidicial objectives, so that the states 
could, in effect, maintain the present level of 
sii>port for the nonpublic sector. 



With these options, Australian policy with tespect to state-aid would be 
likely to suffer only inconvenience were there a judicial decision adverse 
to present policy, and certainly no major set-back, 
lobby interests and state-aid 
Interests in support of state-aid in; America are subject to the 
already mentiohed frustrations facing governments desirous of supporting 
state-aid in that country. Theirs is, therefore, a supportive rolb where 
governments and political parties are favourably disposed an& an agitative 

one where not. ' ^ 

Opponents, of state-aid will no doubt continue the policy of using 
the courts to test any eacpansion of state-aid support. Were the judicial 
interpretation to chamge either of its own account as a result of ^changes 
in liie pembetship of the Supreme Courty r with the passing of legislation 
not in violation of the constitution as presently interpreted, this lobby, 
would need to revert to the general p6litical arena to fight its cause. 
Without any conclusive evidence on the point, i,t may be suggested that ^ 
this lobby might stiiywin the day were the matter to be publicly decided. 

Stkte-ald in Australia is entrenched in the platforms of all the 
political parties iikely to come to government and seems to have considerable 
public support. If no assistance is forthcoming from the judiciary by way 
of a ruling against state-aid, or if such a decision is easily circumvented, 
opponents of itate-aid have few options open to them apart from a continual 
gnawing at the political structures . ^^ir frustration may be compounded 
by the fact that a judgement in favour of state-aid in Australia might well 
see a proliferation in the number and type of church schools. 
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Oonclusion 



Diexe is no siiaple statement which would nicely round off this 
study. The legal Issues are conplex and the policy implications equally 
so. Much depends on one's perspective as to whether the courts h^ve been 
a help or a hindrance in their policymaking role with respect to statlB-aid. 
What is certain is that policymakers in the U.SlA. need to take cognizance 
of the courts in framing policies on state-aid and their counterparts in 
Australia, while likely to be le^s guarded, cannot totally ignore the ^ 
jtidicial arm of government. 
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1. Si^iport for the reseaurch for this*paper caiae'from the University of 
. " Western Australia, the Instittite for Educational Policy Studies at 

Harvard University and the U.S .-Australia Educational Policy Project. 
Appreciation is noted of that assistance and criticisms of drafts of 
this paper offered by Australian and American scholars, in particular, 
those of^Professor Betsy Levin, Professor in Law at Duke university, 
Itorth Carolina. 

2. In this article the term •public', interspersed vith 'government' or 
'state' for relief, shall be used of government-operated schools 
(some of the ^ivate schools in Australia fiure called Public Schools) . 
The term 'nonpublic', 'private', and' 'independent' will be used of 
nongovernment-operated schools and these terms will be broken down 

• into 'sectarian' Or 'denominational' and 'nonsectarian' where 
appropriate • 

\ 

3. The 1891 convention a)pproved a clause which read: "... nor shall a 
State deny to any person, within its jurisdiction, the equal pro- 
tection of the laws" As did also the convention at Adelaide in 1897. 
In Sydney later that year Tasmania gave notice of an amendment to 
read: "... nor shall a State deprive any person of life, liberty, 

or property without due process of law, or deny to any person within^ 
its jurisdiction the equal protection of the laws" (almost vintage 
fourteenth amendment) . The Tasmanian afiiendment was later defeated | 
23-19 and the original equal protection clause suffered defeat . 
shortly afterwaurds. It was argued, apparently persuasively, that ' j 
' * the reasons for these inclusions in the American constitution did J 

not apply(in Australia. One member. Dr. Cockbum, said of the 
. amendment; ' 'Why should these words be inserted? Ttiey would be a 
reflection on oxar civilization. ' And again, 'People would say 
"Pretty things these States of Australiai they have to be prevented 
by a provision in the Constitution from doing the grossest injustice"' 
Official Record of the Debates of the Australian Federal Convention, 
Third Session, Melbourne, 20 January to 17 March 1898 , Melbourne, 
Government Printer, n.d., pp.' 688-691. 

• 

4. Cantwell v. Oonnecticut 310 U.S. 296, 303 (1940). 

5. Illinois, ex rel,McCollum v. Board of Education 333 U.S. 203 (1948). 

6^, Abinqton School District v. Schempp 374 U.S. 203 (1963) and the 
companion case Murray v. Curie tt . 

7. The inpact of the formal decision is always another matter. While 
there seems to be no recent survey of religious practices in public 
schools, evidence for their continuance is not hard to find. 

• J 

8. Zorft^i V. Clauson 343 U.S. 306^(1952). 

9. Fbr the roost recent survey of religious education in Australia's 
public schools, see Black, Alam W,, Ifeligious Studies in Australian 

Q Piiblic Schools: An Overview and Analysis , Hawthorn, Australian 

Council for Bducational Research, 1975. 
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10. Section 17 of the Pttollc Instruction Act 1880 . \ 

11. Section 18 of? the Public Instruction "fl^ 1880 . 

12. Section 7 of the PiAili'c Instruction Act '1880 . 

13. Section 20 (2) of The Education Act of 1964 . 

■ 14. Ben-ianin Downs (1976) 2 N.S .W.L.R. .199, 209. 

15. The court relied heavily on the interpretative evidence of an 
associate professor in history, who was head of the department of 
ecclesiastical history at the University of Sydney," who was able to 
differentiate Bible stories and the Apostles Creed as not be\ng 
dogmatical theology and being such theology respectively. 

16. As the states' curricula tend more towards teaching, about other 
religions, it remains td be seen whether a case might be brought 
seeking exclusive riigftits 'for the teaching of the CSiristian religion. 
Given the decision in this case and the iniplied connon law recog- 
nition of Christianity as the religion of the realm, it might just 
succeed. « . ^ 

17. Wisconsin v. Yoder , 406 U.S. 205 (1972). . 

18. Section 30 of the Western Australian Education Act 1920 reads: 

•It shall not be reqxiired, as a condition of any child being admitted 
into or continuing in any school, that he shall attend or abstain from 
attending any Sunday school, ,or any"^ place of religious worship, or 
that he shall attend any religious observance or any instruction in 
religious subjects in the school or elsewhere, from which observance 
or instruction he may be withdrawn by his parent, or that he shall, 
if withdrawn by his parent, attend the school on any day exclusively 
set apart for religious observance by the religious body to Which 
his parent belongs.' ^ 

19. section 46 of the Tasmanian ^Constitution Act reads: '(1) Freedom 
of conscience and the free profession and practice of religion are, 
svibject to public order and morality, guaranteed to every citiaen. 
(2) No person shall be subject to any disability, or be required to 
take an oath on account of his religion or religious belief and no 
religious test shall be imposed in respect of the appointment to or 
holding of any public office.' 



20. 



Studies going beyond the school biograt>hy type of analysis to 
eiii)irical studies, particularly of the/ perceptions, of the nonpublic 
sector's participants, are not common but see Leonard L. Baird, 
The Elit^ Schools; A Profile of Prestigious Ind ependent Schools, 
Lexington, MA, O.C. Heath and Co., 1977, and J.J. Smolics and 
J.M. Smith (ed.) ttelbourrite Sttidies in Education 1978 , Melbourne, 
Melbourne Uhiversity Press, 1978. 



21. nonpublic Education and thA Ptfe-ic Good: The Presidents ' Panel on 
WonpubUc Education? Pinal f>pport , Washington, P.O., Government 
Printer, n.d.,, p. 5 (hereaftAr cited as The Presidents- Panel) . 
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22. Schools caoiHssion; TrlennlvTO 1979- 81 1 Report for 1979, July 1978. 

23. George Gallop, How the PubUc Views t tonpublic Schools, Princeton, 
N.J., Gallop IntemaUonal, 1969, pp. 6, 10 and 12. In the state of 
Victoria, for example, in a movement partly attributable to teachers , 
industrial action' there has been a significant increase in nonpublic 
scliool enrolments . • 

24. Presidents Panel , p. '-7. * 

25. Kyquist , op. cit ., pp. 767-8. Hhe usefulness of profiles in general 
aiid this one in particular is open to question in that assuming a 
school required at least six of the eight features enumerated, to 
remain within the profile, most church schools in Australia, other 
than the Catholic ones, would probably fall outside the profile. 
But they would unquestionably be' perceived by the conBiunity, 
theitee Ives, and the stat^as church, i.e., sectarian, schools. 

26. U.S. Department of Health, Education and Welfare, Nonpublic School 
Directory 1965-66; Elementary anS Secondary Schools , Washington, D.C., 
U.S. Government Printing Office, 1968. 

27. tR Australia, for exainple, the Headmasters Conference of the 
Andependent Schools of Australia and the equivalent association for 

/girls schools, the Association of Heads of Independent Girls. Schools, 
comprises representatives of about one quarter of the nonpublic sector 
and again withi;^ the former of these are the Public Schools - 
associations of .tjie most elite nonpublic schools known, in New South 
Wales, as the Greater Public Schools. These groups are distinguishable 
from the conglomerate associations of nonpublic schools such as the 
National Council of Independent Schools in Australia and the National 
Associations of Independent Schools and the Council for Aifeerican 
Private Education in America. - 

• 28. This is a cdmnent based on personal perception gained throHc^ a com- 
bination of conventional wisdom and perscmal contacts rather than 
tight research which is sing\ilarly lacking. 

29. Pierce v. Society of Sis^rs , 268 U.S. 510 (1925). 

30. Id. pp. 534-5. 

31. San Antonio Independent School District v. Rodrigueg, 411 U.S. 1 
(1973) . 

32. See the South AustraUan Education Act 1972 , passim . Section 73 (1) 
of the Act provides that the minister for education may visit a 
school on its governing body's request. 

33. Article 65 13210 2(c) of the New Yorit State Education Law, which 
specifies Wiich private schools teaching ten named "branches of 
learning" and at what level shall be registered. There is also 
anotfier classification for private business schools from which 
pxiblic a^ religious bodies, and certain types of institutions, 
are ei 

O 24, Annotated Lwii of MMaaohuaetts GL c76 gl. School Attendance 
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35- Id. 

36. Sec%l<m 14 of the Western Australian Education Act 1928-1976 > 

37. Section 32B (1) of the Western Australian Education Act 1928-1976 > 
Itote that there is no discretion in either state for the school 
comnittee or the minister to withhold recognition if the stdted 
criteria are satisfied. 

38. Section 32B,(3) of th^ Western Australian Education Act 1928-1972 . 

39. Schools CDimnission: Triennima 1979-81: Report for 1979 , Canberra, 
Schools Oommlssion 1978, p. 7 and 20. All schools are ranked in 
one of six categories with the schools in category six - the poorest 
schools on a resources/student basis - receiving the largest sums., 

40. The 80-*called Blaine Amendioent (section 4 of Article IX) reads: 
'tielther the state not any subdivision thereof shall use the 
property or credit or any public money, or authorize or permit 
either to be used, directly or indirectly, in aid or maintenance, 
other than for examination or inspection, of aivy school or institution 
of learning wholly or in part under the control or direction of any 
religious denominjition, or In which amy denominational tenet or 
doctrine is taught but the legislature may provide for the trans- 
portation of children to or from any school or institution of learning' 
The last saving clause excepted, Blaine had atteinpted to have this 
proposal nationally enforced, but f£dled to win the necessary con- 
gressional' 8^pport. New York State adopted the proposal shortly after 
Bl2dne's death. 

41. The New York legislature, for example, passed the Secular Education 
Services Act in 1971, making available $33 million in aid of teaching 
costs in secular subjects in nonpublic schools. The governor signed 
the legislation into law. ' « 

42. See Gallop, op. cit . at p. 9 for evidence of public s^pport for 
private and public schools and at p. 10 for a public expression of 
opposition to «tate-ald. 

43. Everson v. Board of Education , 330 U.S. 1 (1947). 

44. School District of Pittsburgh v, Pennsylvania 47 S.C.L.W. 3822 (1979). 

* m 

45. Qpchran v. Louisiana State Board of Education 281 U.S. 370 (1930). 

46. Wolman v, Walter , 45 U.S.L.W. 4861 (1977). Note the response (now 
under appeal) of the District Court to thi% decision in that the 
Court allowed the schools to keep the equipment and material found 
to have been invalldly supplied. The Oowct helds (a) the material 
was subject to obsolescence and the violation would, therefore, be 
ifipaired by time, (b) the denial of the relief sou^t alleviated the 
necessity of an unconstitutional entanglement of diurch and state, 
and (c) the material in question is duplicative of that in piiblic 
schools. 

47. wall V. Tax OoMMBisslon # 397 U.S. 664 (1970). 
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48. ^ Leipon v. Kttrtgmann ^ 403 U.S. 602 (1971) and the oompanion case. 

Barley v. Dlcenao . 

49. Cdigcdttee for Public Bdxicatlon and RBllglous Liberty v. Nyqulat , 
413 U.S. 756 (1973) . 

50. Public Funds for Public Schoola of New Jersey v. Byrne , 47 U.S.L.W. 
3775 (1979). 

M 

» 

§1. The Assisted Schools Abolition Act 1895 , sections 2 and 3. Under 
the Act for Tenaihaticm of the Parliamentary Bcclesiastical Grant 
of 1895, the foui^^jor denofEiinatlons (Churdi of Bngland, Roman 
. Catholic, Wesleyan, Presbyterian) were paid over 35,000 pounds in 

V' lieu of the ecclesieustical grants whidi ^re to cease. 1895 was, 

therefore, a year of separation of s,tate and churdi. 

52. Section 9A (1) of the Education Act, 1928 . The Assisted Schools 
Abolition Act, 1895 was repeale<^ in 1964. > 

53. Assistance by\^this means came into force in 1915 and has developed 
from tax concessions for gifts to church schools to income tax 
deductions for education costs, which, while available to all, were 
clearly of most assistance to t£ucpayers paying fees. 

ii 

54. Fdr a detailed study of the science laboratories program, see 

D. Smart, "Federal Aid to Australian Schools: Origins and Aspects 
of the iBplementation of the Oommonwealth Science Laboratories and 
Libraries Sdiemss", unpublished Ph.D. thesis, Canbei^a, Australian 
National University, 1975. 

55. For a treatment of aspects of the state-aid controversy see 
P.N. Gill, 'The Federal Science Grants An Episode in Church and 
State IRelatlons, 1963-64' in E.L. French (ed.), Melbourne Studies 
in Education 1964 , Melbourne University Press, 1965. 

56. It was not unknown for church schools to be^ a^licants for state-aid 
grants while the respective church authorities were publicly escpressing 
opposition to state-aid. The schools obtained their grants. 

57. VtiB history of the developmant to the present section 116 runs as 
follows. After 1891 l:he wording was ''A State shall not make any law 
prohibiting the free exercise of any religion." In 1897 this was 
accepted without debate. Later that earns year in^Sydney, the wording 
remained unaffected but Tasmania gave notice of an aimendmant adding 
"nor appropriate any proportion of its revenues or property for the 
propagation or support of any religion." In 1898 an amendment to 
replace the clause with "A State shall not, nor shall the Commonwealth, 
make any law prohibiting the free exercise of religion, or for the 
establi^uaent of any religion, or imposing any religious observance" 
was negatived, as was the Tasmanian amendment as, indeed, was the 
original clause, it being regarding as anachronistic and unnecessary, 
given there was no power in the O on mo n wealth to make laws with respect 
to religion. A little later a new proposal similar to the present 
provision was introduced, "the States" being removed out of respect 
for states ric^ts. Vtim clause was admitted to counter the provision 

in the preaofele, successfully added to the constitution after the defeat 
' of the amendment mentioned above, which indicated that the people of the 
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States proceeded to unite in one OaifflDmfealth •hunbly felying on the 
blessing* of Alodghty God'. See Official Record of th^ Debates of 
the Australian Federal Oonvention, Third Session, MBlAoume 20 January 

especially pp. 664 ancl 1779. 

58. section 96 reads: "During a period of tenlyears afte* the establish- 
ment of the OoraBDmiealth and thereafter ux^tl tlie P^liaraent otherwise 
provides, the Parliament may grant finau^al assistance Hj^ny state 
on such tenxfi and conditions as the P^rliainsnt things fit The 
pro^dion added by the Prime Ministers of the colonies who met in 1899 
in a 8uccessf\il attempt to reconcile differences about the constitution. 
Not only did the federation fathers not have the opportunity of 
discussing- this section, they positively rejected a like-worded 
proposal on the grounds that it might encourage a mendicant ni^ntality 
in Ooiiinonwealth**State relations. 

59. For a convenient sunmary of most of the cases and the arguments of the 
court; see the judgement of DiKon,. C.J., in Victoria v. .Oommonwealth 
(1957), 99 C.L.R. 575, pp. 605-611. 

60. The court does not concern Itself with political coercion which has 
J.n fact been very real. Only on one occasion, in 1965 # have the 

\ states refused an education grant. Effective use of section 96 to 
^ attain federal policy is not difficult to exemplify as with the 1974 
states grants acts in hi^r education which required the states not 
to charge fees at the tertiary level and inplemented the Labor govern- 
ment's policy of free higher education. . 

61. see note 57 for the procession from "A State" to "A St^te shall not, 
nor shall the CJomraonwealth" to "The Commonwealth". 

62\ Section 107 reads: 'Every power of the Parliament of a Colony which 
\^ becOT© or becomes a State, shall, unless it is by this Constitution 
eSiclusively vested in the Parliament of the Oommonwealth or withdrawn 
from the Parliament of the State, continue as at the establishment of 
the Comnonwealth, or as at the admission or establishment of the State, 
as the case may be * • 

63. Section 109 reads: 'When a law of a state is inconsistent with a 
law of the Oommonwealth, the latter shall prevail i and the former 
shall, to the extent of the Inconsistency, be invalid'. 

64. Attomey-Ganeral ffot Victoria^ ex rel Black and ors v. Co mmonwealth. 
The original writ was lod^d in Deoenber 1973. The relators are 
meidbers of the Victorian Obuncil for the Defense of Government Schools 
and the case is known by the acronym D.O.G.S . Hie High Court has yet 
to bring down the decision in this case, the first to challenge state- 
aid in Australia in the courts. . 

65. Ooipare nast v. Oohent 392 U,S. 83 (1968) in whidh the court lowered 
the barrier as far as standing for taxpayers qua taa^yers was con- 
cemed* Hurphy, J. made reference to the need for liberalising the 
^irules on standing in the High Court in victoria v . fcommonwealth and 
Havden (1975) 134 C.L.R. 33|i|p. 425, but there seems to be no great 
enthusiasm in the court for^|^*a move. 
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68. 
69. 
70. 
71. 

72. 
74. 
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In the context of the reforfii of education funding, constitutional 
revision has been held out as "the greatest hope for meaningful 
reform- (Btork Yudof and Daniel C, Morgan, "Rodriguez v. San Antonio 
Independent saiool District: Gathering the Ayes of Texas - the 
Politics of School Finance Reform" in Levin, Betsy (ed.) Future 
Directions for School Finanoe Reform , Lexington, D.C. Heath, 1974, 
p.> 107) and such means of reform has been pursued by John E^. Coons 
in. California, It was also the means by which the federal government 
in'^Australia obtained the power to provide benefits to students - its 



96th Congress, 1st Session, S.llOl - To amend subpart 1 of part A 
of title IV of the Higher Education Act of 1965 to provide for basic 
ediicational opportunity grants for elementary and secondary school 
students, and for other purposes. 

Walt V. Tax Ooiission , 397 U.S. 664 (1970). 

Lemon v. Kurtzmann , 403 U.S. 602. 

Meek and ors, v. Pittenger , 421 U.S. 349, 387 (1973). 

Oonoaittee for Public Education and Religious Ltbgrt y v. Nyquist, • 
413 U.S. 756, 799 (1973) . 

Id . at 1'h and 794. 

San Antonio Independent School District v. todriguez , 411 U.S. 1 
(1973). 

lhat provision enables the Commonwealth to make lavfe w4,th respect 
to the provision of benefits to stmtents (section 51 (xxiiiA)). 
There is no general welfare provision in the Australian constitution. 



only stated education-related power. 




